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I. INTRODUCTION 

1. This Bench Brief is submitted by JMB Crushing Systems Inc. (“JMB”) in opposition to 

the applications of a number of parties seeking a declaration of trust in their favour pursuant 

to a contract dated November 1, 2013 for the supply of aggregate between the MD of 

Bonnyville No. 87 (the “MD”) and JMB (the “Supply Contract”).  They also ask seek 

payment of the amounts subject to the alleged trust (the “Trust Claim”). 

2. In addition, Jerry Shankowski and his company, 945441 Alberta Ltd. (collectively, 

“Shankowski”), seek the following relief: 

(a) Setting aside the Orders granted by Justice K.M Eidsvik on October 16, 2020, 

namely the Amended and Restated Mantle Sale Approval and Vesting Order and 

the Reverse Vesting Order (collectively the “October 16 Orders”), as well as the 

Amended Royalty Aggregates Agreement entered into on October 15, 2020; 

(b) Requiring JMB to deposit additional funds with the Clerk of the Court or the 

Monitor, so the claims of all unpaid suppliers of materials, labour or other services 

under the Supply Contract are covered; and 

(c) Directing notice be provided to all actual or potential beneficiaries of the trust 

created by the terms of the Supply Contract and of their right to claim to be a 

beneficiary of the trust and for payment of their claims (collectively, the 

“Additional Shankowski Relief”). 

3. With respect to the Trust Claim, JMB states the Supply Contract does not create a trust in 

favour of the Applicants.  Rather, to the extent any trust can be found to have been created, 

it is created solely for the benefit of the MD.  Consequently, no monies are payable to the 

Applicants pursuant to the Supply Contract. 

4. With respect to the Additional Shankowski Relief, JMB states that relief should be denied.  

First, Shankowski’s counsel was in possession of the Supply Contract prior to the October 

16 Orders and did not review it.  Even if he had, the result would have been the same; the 
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October 16 Orders would have been granted, as the terms of the Supply Contract do not 

impact the substance of the October 16 Orders. 

5. Further, and importantly, there is no “new evidence” that requires this Court to review the 

October 16 Orders.  The materials filed in support of the October 16 Orders, including a 

copy of the Supply Contract, was served to all parties on the Service List in advance of the 

applications.  The fact that Shankowski’s counsel did not review these materials in 

sufficient detail prior to the applications resulting in the October 16 Orders cannot justify 

setting aside orders or agreements that JMB and other stakeholders are relying upon in 

ensuring this matter is successfully resolved.   The failure of Shankowski’s counsel to 

review materials properly served upon him also cannot be laid at the feet of the Proposed 

Respondents. 

6. Shankowski also seeks to add a number of Respondents to his Application, including JMB, 

JMB’s counsel, the Monitor and the Monitor’s counsel (the “Proposed Respondents”).  

Shankowski, on his behalf and on behalf of other “beneficiaries of the trust”, seeks 

indemnity from the Proposed Respondents to the extent of any unrecoverable amounts 

from funds currently being held in accordance with the Order of Justice K.M. Eidsvik dated 

May 20, 2020, as well as costs payable forthwith by the Proposed Respondents on a full 

indemnity basis. 

7. The parties to this portion of the relief sought have jointly agreed that the hearing of this 

particular issue will be adjourned to a date to be determined. In any event, JMB’s counsel 

believes that this particular issue is frivolous, vexatious and without merit.  Further 

submissions will likely be made on this issue in writing or orally, or both, in the event that 

Shankowski does not abandon or otherwise withdraw this aspect of his Application. 

8. Based on the foregoing, JMB asserts the Trust Claim and the Additional Shankowski Relief 

should be denied. 

II. FACTS 

9. On or about November 1, 2013, JMB entered into the Supply Contract with the MD.  The 

Supply Contract contains the following key provisions: 

05.16-221805.16-2218
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1.e. "Product" means the production by JMB of the aggregate described in 
this Agreement which includes the crushing and cleaning of rock/gravel, 
and all related services whereby rock/gravel is made into usable crushed 
aggregate for the MD in accordance with the required specifications set out 
in this Agreement; 

1.f. “Services" means the hauling and stockpiling of crushed aggregate by 
JMB as set out in this Agreement and anything else which is required to be 
done to give effect to this Agreement; 

… 

26. From the amounts paid to JMB by the MD, JMB is deemed to hold that 
part of them in trust which are required or needed to pay for any salaries, 
wages, compensation, overtime pay, statutory holiday pay, vacation pay, 
entitlements, employee and employer Canada Pension Plan contributions, 
employee and employer Employment Insurance contributions, Workers' 
Compensation premiums and assessments, income taxes, withholdings, 
GST and all costs directly or indirectly related to the Product and Services. 
JMB shall pay the foregoing from such trust funds. 

… 

37. At all times, JMB shall maintain Workers' Compensation insurance and 
shall pay its assessments and premiums as required by applicable Workers' 
Compensation legislation. JMB shall provide the MD with proof of 
Workers' Compensation coverage as required by the MD. 

39. JMB shall indemnify and hold harmless the MD, its directors, trustees, 
officers, councillors, agents and employees, against and from any actions, 
claims, demands, proceedings, loss, liability, damages on account of injury 
to or death of persons, damage to or destruction of property belonging to 
the MD or others, which are directly or indirectly caused by JMB's acts, 
breach of contract or negligence related to the Product and Services. 

… 

41. JMB indemnifies the MD for all amounts related to the Product and 
Services, or related to its personnel, including interest and penalties, which 
it is required to pay or remit to any governmental agency as required by law, 
including the Workers' Compensation Board. 

… 

45. By notifying JMB in writing, the MD may terminate this Agreement 
forthwith for a material breach of the terms of this Agreement and without 
further obligation on the MD beyond the date of such termination. 

46. By notifying the MD in writing, JMB may terminate this Agreement 
forthwith for a material breach of the terms of this Agreement and without 
further obligation on JMB beyond the date of such termination. 
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Affidavit of Jason Panter sworn October 9, 2020 
(“Panter Affidavit”), Exhibit “C” 

10. The Supply Contract provides that JMB will produce, haul and stockpile crushed aggregate 

materials for use by the MD.  In order to complete the 2020 supply for the Supply Contract, 

JMB: 

(a) Extracted aggregate from lands owned by Shankowski (the “Shankowski Land”); 

(b) Entered into a Subcontractor Services Agreement with RBee Aggregate Consulting 

Ltd. (“RBee”), on or around February 25, 2020, pursuant to which RBee was to 

crush the aggregate to specification in satisfaction of the Supply Contract;  

(c) Engaged J.R. Paine and Associates Ltd. on or about April 1, 2020 to undertake testing 

of the crushed aggregate to ensure it met the MD’s specifications under the Supply 

Contract; and 

(d) Stockpiled the aggregate on the Shankowski Land until transported to the MD’ 

yard, where it was stored until needed. 

Panter Affidavit, para 12 

11. Due to the financial issues facing JMB in late 2019 and early 2020, JMB was unable to 

make payments to a number of its suppliers and subcontractors, including the Applicants. 

Affidavit of Jeff Buck sworn April 16, 2020 
(“Buck Affidavit”) 

12. On April 14, 2020, RBee advised the MD it would be registering a lien to secure payment 

of amounts owed to RBee by JMB for crushing services.  At that time, RBee knew the 

aggregate it was crushing was being hauled to the MD’s yard.  The MD sent JMB the 

correspondence from RBee, and advised that Matt Silver Trucking Ltd. (“MS Trucking”) 

had also complained of non-payment. 

Affidavit of Blake Elyea sworn November 20, 
2020 (“November Elyea Affidavit”), para 6, 

Exhibit “A” 
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13. On April 27, 2020, the MD advised JMB that it would require written confirmation from 

RBee that its issues had been resolved before the MD would pay the outstanding invoices. 

November Elyea Affidavit, para 7 

14. On April 29, 2020, Shamrock Valley Enterprises Ltd. advised the MD that it had not been 

paid for trucking services.  The MD again forwarded the correspondence to JMB and 

advised that the JMB invoices would not be processed until the issues raised by 

subcontractors had been resolved. 

November Elyea Affidavit, para 8, Exhibit “B” 

15. On May 1, 2020, JMB and its wholly owned subsidiary, 2161889 Alberta Ltd., were 

granted an initial order pursuant to the Companies’ Creditors Arrangement Act, RSC 1985 

c C-36, as amended. 

16. The Buck Affidavit was filed in support of the application for the initial order and set out 

the factual background for the application, including a list of key contracts that included 

the Supply Contract.  It specifically noted that the Supply Contract was for the “production, 

hauling and stockpiling of crushed aggregate materials for use in road construction.” 

Buck Affidavit, para 33(a) 

17. It quickly became apparent that without payment of the invoices issued to the MD by JMB, 

JMB would not be able to continue with the within proceedings to restructure for the benefit 

of its stakeholders.  Accordingly, JMB worked with the MD and the Monitor to create a 

process by which any additional lien claims would be stayed, the MD would pay the monies 

to the Monitor, the MD would no longer have any liability in relation to those monies, the 

Monitor would hold sufficient funds to cover any lien claims related to the Supply Contract 

in trust, and the Monitor would pay the excess funds to JMB to permit it to continue its 

operations and support the within proceedings. 

November Elyea Affidavit, para 9  

18. This Honourable Court approved the process by way of the Lien Claims Process Order 

granted May 20, 2020.  The process provided an opportunity for subcontractors seeking to 
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be paid from the monies paid to JMB by the MD to make a claim pursuant to the Lien 

Claims Process Order.   

19. With respect to the Lien Claim Process Order: 

(a) On May 21, 2020, a letter was sent to Richard Hajduk (“Hajduk”), counsel for 

Shankowski, advising him of the Lien Claim Process Order; 

(b) Other potentially interested parties not on the service list were also advised of the 

Lien Claim Process Order; 

(c) The Claims Bar Date under the Lien Claim Process Order was June 1, 2020; 

(d) On May 29, 2020, Hajduk served a Lien Notice and Affidavit pursuant to the Lien 

Claims Process Order; 

(e) No inquiries were made of counsel for JMB by any of the potentially interested 

parties requesting additional information or copies of any documents, including the 

Supply Contract before the Claims Bar Date.  JMB also did not receive any requests 

for additional information or copies of any documents, including the Supply 

Contract, at any time; 

(f) On June 26, 2020, Hajduk served an unfiled Application and Affidavit (the 

“Shankowski Lien Removal Application”) seeking the removal of two liens that 

had been registered against title to lands owned by Shankowski (the “Shankowski 

Lands Liens”).  JMB has a royalty agreement with Shankowski with respect to the 

extraction of aggregate from the subject lands (the “Shankowski Royalty 

Agreement”). The Shankowski Land Liens had been filed by the RBee and J.R. 

Paine for amounts owed for work done by them for JMB relating to the Supply 

Contract; 

(g) On July 6, 2020, Jerritt Pawlyk (“Pawlyk”), counsel for RBee, set out RBee’s 

position with respect to the Shankowski Lien Removal Application; 

05.16-222205.16-2222

05.16-222205.16-2222



f196ca5e259840a7806ae5f38517c263-8

ACTIVE_CA\ 42119880\2 
 

8 

 

(h) Sometime at the end of July 2020, Pawlyk requested and was provided with a copy 

of the Supply Contract; 

(i) On or about July 27, 2020, the Monitor issued Determination Notices to all Lien 

Claimants pursuant to the Lien Claims Process Order; 

(j) On August 11, 2020, Hajduk served Shankowski’s Application and Affidavit to 

appeal the Determination Notice issued by the Monitor to Shankowski; 

(k) As part of the potential sale of JMB assets to Mantle Materials Group, Ltd. 

(“Mantle”), counsel for Mantle approached Hajduk to discuss obtaining 

Shankowski’s support for the potential sale and to ensure that the Shankowski 

Royalty Agreement would be included in the potential sale; and 

(l) During the course of the discussions between Mantle and Shankowski, it was clear 

that Shankowski would require Mantle or JMB to ensure that the Shankowski 

Lands Liens were removed from title. 

November Elyea Affidavit, para 11 

20. On October 9, 2020, counsel for JMB served an Application seeking the discharge of the 

Shankowski Lands Liens (the “Lien Removal Application”), along with the Affidavit of 

Jason Panter sworn October 9, 2020 in support (the “Panter Affidavit”).  The Panter 

Affidavit appended the Supply Contract as an exhibit.  The Lien Removal Application was 

scheduled to be heard on October 16, 2020 at the same time as had been scheduled for the 

following Applications, all in relation to the sale of JMB assets to Mantle: (a) Application 

for Amended and Restated Approval and Vesting Order; (b) Application for a Reverse 

Vesting Order; (c) Application for an Assignment Order; (d) Application for a Plan 

Sanction Order; and (e) Application for a Stay Extension Order (collectively, the “October 

16th Applications”).  All application materials for the October 16th Applications were 

served on the service list by October 1, 2020. 

November Elyea Affidavit, para 12 
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21. During this time, Mantle and Shankowski continued to negotiate the terms of an agreement, 

pursuant to which Shankowski would consent to the vesting of the Shankowski Royalty 

Agreement pursuant to the Amended and Restated Vesting Order and Mantle or JMB 

would ensure that the Shankowski Lands Liens were discharged from title, among other 

things.  The parties reached agreement on October 15, 2020.   

Elyea Affidavit at para. 14 

22. The Lien Removal Application was heard and granted on October 16, 2020, and 

accordingly, the remaining Shankowski Lands Lien was discharged by Court order.  

Hajduk was present at the Shankowski Lien Removal Application on October 16, 2020, 

having brought an Application seeking similar relief on behalf of Shankowski on that same 

date, and made submissions to the Court in respect of same. 

November Elyea Affidavit, para. 15 

23. With respect to the Determination Notices: 

(a) The Applications appealing the Determination Notices were scheduled to be heard 

on October 22, 2020; 

(b) On October 17, 2020, Hajduk advised that he wished to cross-examine on the Panter 

Affidavit, which examination was scheduled for October 20, 2020; 

(c) On the morning of October 20, 2020, a few hours before the cross-examination was 

scheduled to start, Hajduk advised that he would be seeking an adjournment of his 

client’s Application, as he wished to amend it to seek additional relief, including a 

declaration that the Holdback Amount constitutes trust funds and an order to have 

those trust funds further supplemented and contributed to as necessary to fully 

constitute a trust he alleged is contemplated by the Supply Contract in favour of 

Shankowski and other subcontractors; and 

(d) On October 23, 2020, counsel for JMB sent a letter to Hadjuk responding to his 

email of October 20, 2020. 

November Elyea Affidavit, para. 16 
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24. With respect to how costs are allocated to various projects, it is JMB’s accounting practice 

to attribute identifiable costs, including indirect costs, to various projects, like the Supply 

Contract.  For the 2020 contract year, those indirect costs include costs for equipment 

repairs, fuel, and accommodation.  For prior years, costs for items like portable toilets and 

waste receptacles have been allocated.  Any indirect costs as they have been allocated to 

the Supply Contract that were not paid as of April 30, 2020 have not been included in the 

above table. 

November Elyea Affidavit, para 19 

25. No premium for the March and April 2020 supply is payable pursuant the Shankowski 

Royalty Agreement.  The aggregate excavated from the Shankowski Lands met the Alberta 

Transportation specifications (“AT Specifications”) for Des 2 Class 16 product, which is 

not classified as an asphalt product by Alberta Transportation.  The product supplied to the 

MD does not meet the Des 1 Class 12.5 specifications as set out in the AT Specifications, 

and is in fact a “modified base course material” and not an asphalt product. 

November Elyea Affidavit, para 20 

26. Moreover, the justification for a premium is not borne out.  The product supplied to the 

MD in March and April 2020 and described as “Des 1 Class 12.5” on the statements of 

account sent to Shankowski in fact generated less waste than the Des 2 Class 16 product 

previously provided.  There was an approximate 50% waste rate for the Des 2 Class 16 

product, as compared to an approximate 40% waste rate for the modified Des 1 Class 12.5 

product, which is attributable to the smaller size of the modified Des 1 Class 12.5 product. 

November Elyea Affidavit, para 20 

III. ISSUES 

27. There is really only one issue to be determined: whether the Supply Contract creates a trust, 

and if so, were the Applicants the intended beneficiaries of that trust.  JMB states that the 

Supply Contract does not create a trust, and even if it did, it is the MD, not the Applicants, 

that are beneficiaries of any trust.   
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28. It is arguable that the Additional Shankowski Relief need be considered only if this 

Honourable Court finds the Supply Contract creates a trust.  However, if this Court 

considers the Additional Shankowski Relief, JMB asserts that the October 16 Orders and 

the Amended Aggregates Agreement should not be set aside.  The Applicants, including 

Shankowski, had a copy of the Supply Contract prior to October 16, 2020 and had ample 

opportunity to raise the Trust Claim before, or on, October 16, 2020.  There is nothing 

before this Court in these Applications that was not before the Court on October 16, 2020 

that would require the October 16 Orders to be revisited, let alone set aside.  The same 

applies to the Amended Aggregates Agreement. 

29. In addition, given that Shankowski had the Supply Contract before the October 16 Orders 

were granted, and could have obtained a copy of the Supply Contract earlier upon request, 

any attempt to seek indemnity from the Proposed Respondents must fail.  There is no 

evidence the Proposed Respondents, or any of them, acted in bad faith or had any legal 

obligation to Shankowski to bring specific sections of the Supply Contract to his attention. 

IV. LAW AND ARGUMENT 

A. The Supply Contract does not create a trust 

30. JMB asserts the Supply Contract does not create a trust in favour of the Applicants.  Rather, 

it is evident, based on the plain language of the Supply Contract, that no trust is created.   

31. The first step is to interpret the Supply Contract to determine the intention of JMB and the 

MD at the time the contract was entered into.  If there is no demonstrated intention to create 

a trust in favour of the Applicants, their Applications must fail. 

Mohr v CJA, 1989 CarswellBC 507 (SC) at para 
62, affirmed 1991 CarswellBC 639 (CA) 

[Tab 1] 

Tobin Tractor (1957) Ltd v Western Surety Co., 
1963 CarswellSask 42 at paras 29-31 [Tab 2] 

05.16-222605.16-2226
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32. The Alberta Court of Appeal set out the principles governing contractual interpretation in 

IFP Technologies (Canada) Inc. v EnCana Midstream and Marketing.  Those principles 

include the following: 

(a) The Court is to determine the objective intent of the parties at the time the contract 

was made, which is “what a reasonable person would objectively have understood 

from the words of the document read as a whole and from the factual matrix”; 

(b) Where there are disputed contractual terms, they must be interpreted in light of the 

contract as a whole; 

(c) While the factual matrix of an agreement is used as an objective interpretive aid to 

determine the meaning of the words used by the parties, it cannot be used to craft a 

new agreement, or to do anything more than ensure that the written words of the 

contract are not “divorced from the background context against which the words 

were chosen;” 

(d) The surrounding circumstances are a question of fact arising from “objective 

evidence of the background facts at the time of the execution of the contract ... that 

is, knowledge that was or reasonably ought to have been within the knowledge of 

both parties at or before the date of contracting;” 

(e) “Mere difficulty in interpreting a contract is not the same as ambiguity;” and 

(f) “[C]ommercial contracts should be interpreted in accordance with sound 

commercial principles and good business sense.” 

IFP Technologies (Canada) Inc. v EnCana 
Midstream and Marketing, 2017 ABCA 157 at 

paras 79-88 [Tab 3] 

33. The Court of Appeal summarized the goal of contractual interpretation as follows: 

[C]ontractual interpretation is not an exercise in second guessing what could 
have been included in a contract while discounting or dismissing relevant 
terms of a contract and uncontradicted contextual information. It is instead 
an exercise in determining what the parties objectively intended having 

05.16-222705.16-2227
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regard to the entire written text, relevant contextual background and 
commercial context. [emphasis added] 

IFP Technologies (Canada) Inc. v EnCana 
Midstream and Marketing, supra at para 89 

[Tab 3] 

34. In addition to these general principles of contractual interpretation, there are maxims of 

interpretation that have been developed by courts and applied to determine how the 

language chosen by the parties should be interpreted.  The relevant maxim for this case is 

the ejusdem generis rule, which has been defined as follows: 

A canon of construction that when a general word or phrase follows a list 
of specific persons or things, the general word or phrase will be interpreted 
to include only persons or things of the same type as those listed. For 
example, in the phrase, horses, cattle, sheep, pigs, goats or any other 
barnyard animal, the general language or any other barnyard animal—
despite its seeming breadths—would probably be held to include only four-
legged, hoofed mammals (and thus would exclude chickens). 

Itak International Corp v CPI Plastics Group 
Ltd.Eyeglasses, 2006 CarswellOnt 3986 (SCJ) at 

para 29, citing Black's Law Dictionary, 7th 
Edition, West Group, St. Paul Minnesota, 1999 

at page 535 [Tab 4] 

35. To establish the existence of a trust, the Applicants must prove that the MD and JMB 

intended to create a trust for the benefit of the Applicants.  One indicia that leads to the 

conclusion that a contract has not created a trust is the fact that parties to a contract can 

vary it without the consent of a third party. If no consent is required, then there is no 

intention to create a trust.  Further, the fact that the Supply Contract can be terminated, 

amended or assigned runs contrary to the intention to create a trust as argued by the 

Applicants. 

Mohr v CJA, supra at paras 85, 97-98, 100 
[Tab 1] 

36. It is significant that the Supply Agreement, and in particular paragraph 26, can be altered 

at any time by the parties to the agreement, the MD and JMB, alone.  Further, there is no 

provision in the Supply Contract that preserves the alleged trust funds upon termination of 

the agreement, or directs what is to happen to the trust funds should the agreement be 

05.16-222805.16-2228
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terminated.  In this case, there is nothing preventing JMB from using the funds as it sees 

fit, as there is no term in the Supply Contract that establishes the survival of the obligation 

of JMB pursuant to paragraph 26 upon termination. 

37. In this case, as in all contractual interpretation cases, the language chosen by the parties is 

a critical piece of the interpretative exercise.  Although the Applicants argue that the use 

of the word “trust” in paragraph 26 of the Supply Contract is determinative, the 

interpretative exercise cannot end there, particularly in light of case law holding that the 

use of the words “trust” or “in trust” are not determinative in creating a trust.  Rather, the 

intention of the contracting parties is to be determined by the entire agreement and not 

simply by reference to one provision of the contract.   

Mohr v CJA, supra at para 103 [Tab 1]  

38. When paragraph 26 is read in conjunction with other terms of the Supply Contract, the 

intention of the parties becomes clear. The parties did not intend to create a trust in favour 

of third party beneficiaries, but rather, to protect the MD from any liability once it had paid 

JMB for the Product and Services.  The Supply Contract provides the following protections 

in favour of the MD: 

(a) Paragraph 37 requires JMB to maintain Workers’ Compensation insurance and to 

pay the applicable premiums; 

(b) Paragraph 39 requires JMB to indemnify and hold harmless the MD from any 

breaches of contract or negligence related to the Product or Services; and   

(c) Paragraph 41 requires JB to indemnify the MD “for all amounts related to the 

Product and Services, or related to its personnel, including interest and penalties, 

which it is required to pay or remit to any government agency as required by law, 

including the Workers’ Compensation Board. 

39. The interpretation urged on this Honourable Court by the Applicants wholly ignores these 

other provisions, which are important in determining the intention of the parties.  Based on 

these contractual terms, it becomes clear that the intention of JMB and the MD was for the 
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MD to be shielded from any liability arising out of JMB’s fulfillment of its obligation to 

supply aggregate. 

40. The Applicants have focused on paragraph 26 of the Supply Contract, and specifically the 

phrase “and all costs directly or indirectly related to the Product and Services” and assert 

that this must mean that this provision applies to the amounts owed to them.  However, the 

Applicants’ interpretation ignores the wording in the balance of paragraph 26. 

41. Paragraph 26 provides a long list of obligations to be satisfied from the funds paid to JMB 

by the MD.  All items on the list relate to obligations that would be incurred by JMB as an 

employer or obligations owed to governmental agencies, like the Canada Revenue Agency 

and the Workers’ Compensation Board.  There are no items specified on the list that suggest 

an intention to include obligations to third parties. 

42. This interpretation is supported by the definition of “Product”, which is defined as “the 

production by JMB of the aggregate described in this Agreement, […]”. “Services”, 

similarly, is defined in reference to “hauling and stockpiling…by JMB as set out in this 

Agreement […]”. [emphasis added]  Thus, it is JMB’s operations, obligations and work 

that are contemplated by the parties, not the work of third parties. 

43. Moreover, the three certainties are not met in this case. 

For a court to hold that a true or express trust exists, the party asserting the 
existence of such a trust must establish what are commonly referred to as 
"the three certainties". They are: 

(i) certainty of intention on the part of the settlor to create a trust; 

(ii) certainty of the subject matter of the trust, i.e., the property to be settled 
upon the trustee in favour of the beneficiaries of the trust; and, 

(iii) certainty of the object or persons intended to be the beneficiaries of the 
trust. 

… 

While, in determining whether or not there was an intention to create a trust, 
the use of the words "in trust", or "as trustee", or words to that effect is not 
essential, the evidence must be clear that the settlor did, indeed, intend to 
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create a trust; a general intention to benefit someone will not suffice to 
create a trust… 

The principles applicable to this mode of making a gift are perfectly clear. 
The owner of the legal or equitable interest in the property in question must 
make it evident that he intends to constitute himself a trustee, he must leave 
no doubt as to what property interest of his is to be the subject of the trust, 
and he must similarly leave no doubt as to who is to be the trust beneficiary. 
In other words, the three certainties must be established as in the case of the 
creation of all trusts. … it is not necessary that the donor use the words, "I 
declare myself a trustee": words of any kind, and even conduct, are 
sufficient, provided it is satisfactorily shown that the donor did in fact intend 
to constitute himself a trustee. . . . 

The burden of proof that the donor intended to make himself a trustee is on 
those who allege such a trust, however, and many factors may reveal the 
true intent. [emphasis added] 

Canada (Attorney General) v Confederation Life 
Insurance Co, 1995 CanLII 7097 (ONSC) 

[Tab 5] 

44. As set out above, there is no certainty of intention.  The Applicants simply rely on the 

language in paragraph 26 of the Supply Contract without regard to the balance of the 

provisions.  It is respectfully submitted that when the entire agreement is taken into 

account, there is no evidence that the parties intended to create a trust as alleged by the 

Applicants, or that JMB intended to become a trustee.  The burden of proof is on the 

Applicants, and that onus has not been met. 

45. With respect to the second certainty, certainty of subject matter, this too is not certain from 

the language argued to create the trust.  The Supply Contract is clear that it is an annual 

contract; that is, the monies paid to JMB by the MD pursuant to the Supply Contract are 

based on the aggregate delivered during each contract year.  However, paragraph 26 of the 

Supply Contract states “from the amounts paid to JMB by the MD”.  For example, there is 

no certainty as to whether a subcontractor would have a claim to monies paid in a prior 

contract year in which it did not do any work for JMB in relation to the Supply Contract.  

If these types of questions cannot be answered by reference to the language creating the 

alleged trust, there can be no certainty of subject matter. 

46. The third certainty is object.  In this case, the Applicants argue that they are all intended to 

be beneficiaries of the alleged trust.  However, they have not provided this Honourable 
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Court with any guidance as to where the line may be drawn.  The language itself is 

ambiguous in referring to “all costs directly or indirectly related to the Product and 

Services.”  It is not clear what would fall into that category.  Put another way, it is not 

certain which subcontractors/vendors providing “indirect” services should be considered 

beneficiaries of the alleged trust. 

47. Shankowski has also argued that if there is not an express trust, there is a constructive trust 

by virtue of the language in the Supply Contract.  With respect, a constructive trust is a 

remedy applied for wrongdoing by a fiduciary.  Accordingly, to impose a constructive trust, 

this Honourable Court must find that JMB is a fiduciary of the Applicants, which would 

be a most unusual finding as it relates to a debtor-creditor relationship and nothing more.  

Accepting Shankowski’s argument on this point requires this Honourable Court to elevate 

the debtor-creditor relationship inherent in the supply of goods or services as between 

businesses to a fiduciary relationship.  It is respectfully submitted that the Applicants 

cannot meet the test. 

Relationships in which a fiduciary obligation have been imposed seem to 
possess three general characteristics: 

(1) The fiduciary has scope for the exercise of some discretion or power. 

(2) The fiduciary can unilaterally exercise that power or discretion so as to 
affect the beneficiary's legal or practical interests. 

(3) The beneficiary is peculiarly vulnerable to or at the mercy of the 
fiduciary holding the discretion or power. 

Canada (Attorney General) v Confederation Life 
Insurance Co, 1995 CanLII 7097 (ONSC) 

[Tab 5] 

48. Here, there is no scope for the exercise of discretion or power that is unusual in any way 

when compared to a debtor-creditor relationship.  Being none, there is no way for JMB to 

exercise that power or discretion to affect the Applicants’ legal or practical interests.  

Finally, there is no peculiar vulnerability of the Applicants that puts them at the mercy of 

JMB.  They are merely unsecured creditors in the same position as any unsecured creditor. 
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49. It should also be noted that all of these arguments turn on the interpretation of the language 

in the Supply Contract.  If paragraph 26 is found by this Honourable Court not to create a 

trust, all of the Applicants’ arguments as to the type of trust or the remedy to be applied 

must fail. 

50. Therefore, based on the foregoing, the Trust Claim must fail. 

B. The Amended and Restated Mantle Sale Approval and Vesting Order and the 
Reverse Vesting Order should not be set aside 

51. It is not disputed that Shankowski was served with a copy of the Supply Contract on 

October 9, 2020, a full week prior to the applications that led to the October 16 Orders.  

Accordingly, Shankowski had ample time to review the Supply Contract and raise any trust 

argument at the hearing on October 16, 2020.  The fact he failed to do cannot justify 

opening up the October 16 Orders. 

52. Shankowski advances the argument that the October 16 Orders were granted on an ex parte 

basis in order to impose an obligation on JMB and its counsel to meet a standard of utmost 

good faith in supporting the applications for the Vesting Orders.  However, this completely 

ignores the fact that the application materials for the Vesting Orders were served on all 

interested parties, including Shankowski, on or before October 1st.  The Panter Affidavit, 

which provided a copy of the Supply Contract, was served on October 9th in conjunction 

with an application to discharge the Shankowski Lands Liens, which application was made 

on the request of Shankowski.  In fact, Shankowski had a companion application to 

discharge the same liens scheduled for the same date.  Given Shankowski’s demonstrated 

interest in having the Shankowski Lands Liens removed from his title, it is wholly 

reasonable to expect that Shankowski would have reviewed the Panter Affidavit in detail. 

If he had done so, Shankowski would have been aware of the terms of the Supply Contract 

shortly after October 9th and in advance of the applications on October 16 for the Vesting 

Orders.  His failure to do so cannot reasonably be the basis for vacating the October 16 

Orders. 
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53. Further, at the hearing of this matter, this Court permitted all parties in attendance, 

including Shankowski’s counsel, to raise any issues of concern with respect to the 

applications before the October 16 Orders were granted. 

54. Moreover, the idea that the Supply Contract is “new evidence” is simply incorrect.  The 

Supply Contract was always available for any of the interested parties to obtain upon a 

request.  The existence of the Supply Contract was disclosed in these proceedings in the 

Buck Affidavit, the first affidavit sworn in these proceedings, and copy of the Supply 

Contract was provided on October 9th to Shankowski.  New evidence is only permitted as 

part of a review or appeal process when the material sought to be introduced was not 

available at the time of the original hearing or could not have been available by reasonable 

diligence.  If this test is not satisfied, new evidence is not permitted by the Court. 

Buck Affidavit, para 33(a) 

CED Judgments and Orders XVII.2.(b) 
(Western) [Tab 6] 

Alberta (Public Trustee) v Koblanski, 1961 
CarswellAlta 7, paras 33, 35 [Tab 7] 

55. Additionally, the onus is on Shankowski to establish that his counsel’s late review of the 

Supply Contract would have altered the decision of this Court, such that the October 16 

Orders would not have been granted in their current form or at all.  Shankowski has not 

met this onus. 

Hill v Hill, 2016 ABCA 49, paras 30, 31, 33 
[Tab 8] 

C. The Amended Aggregates Agreement should not be set aside 

56. Contracts can only be set aside in cases of duress, fraud, or common mistake. 

More frequently the jurisdiction of the court to rescind a contract on 
equitable grounds is invoked in three main instances. The first is where the 
contract resulted from some fraud, which induced a mistake on the part of 
the defrauded party. The second is where the mistake in question was the 
result of an innocent, non-fraudulent misrepresentation. The third, which 
comprehends a somewhat mixed variety of instances, though sharing a 
general underlying character, is where the contract was procured, without 
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fraud in the common law sense, but as a consequence of what in equity is 
regarded as fraud, i.e., by the use of undue influence, or where there has 
been some unconscionable conduct which renders the bargain questionable 
on equitable grounds, even though it may be perfectly valid at common law. 
[emphasis added] 

Carlson v Big Bud Tractor of Canada Ltd., 1981 
CarswellSask 111 (CA) at para 74, citing 

Fridman, The Law of Contract (1976), p 624 
[Tab 9] 

57. This issue is not addressed by Shankowski in his written submissions.  In the event this 

issue is addressed by Shankowski during oral argument, JMB reserves its right to respond. 

V. CONCLUSION 

58. Accordingly, JMB submits the Applications should be dismissed, with costs payable to 

JMB. 

All of which is respectfully submitted this 20th day of November, 2020. 

 GOWLING WLG (CANADA) LLP 
   
  

 
 Tom Cumming/Caireen E. Hanert/Stephen Kroeger 

Counsel for JMB Crushing Systems Inc.  
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CED Judgments and Orders XVII.2.(b) (Western) 

Canadian Encyclopedic Digest 

Judgments and Orders (Western) 
XVII — Setting Aside Judgments and Orders 

2 — Grounds 
(b) — Evidence Subsequently Discovered 

For print citation information and the currency of the title, please click here.

XVII.2.(b) 

See Canadian Abridgment: CIV.XXII.17.b.iv Civil practice and procedure — Judgments and orders — Setting aside — 
Grounds for setting aside — New evidence 
§520 Whether it is sought to set aside a judgment on the ground of fraud or the discovery of new evidence, the judge must be 
satisfied that there is a reasonable probability that the plaintiff will succeed in a new action. When an action is brought to set 
aside a judgment on the ground of the discovery of new evidence and an application is brought to dismiss the action on the 
ground that it is frivolous and vexatious, it is the duty of the judge to inquire whether the plaintiff has, since the impugned 
judgment was obtained, discovered evidence, other than that given at the former trial, which was not known to the plaintiff at 
the time of that trial and which could not with reasonable diligence have been discovered before it, and, if there is such newly 
discovered evidence, to inquire whether if it had been given before, it would have led the court to a different result.1

§521 The failure of the party seeking a new trial on the basis of fresh evidence to prove that the material sought to be 
introduced was not available at the time of trial nor could have been made available by reasonable diligence is fatal to the 
application.2

§522 The burden is on the applicant to show reasonable diligence, materiality and conclusiveness.3

§523 In Manitoba, a party seeking to have an order set aside or varied on the ground of facts arising or discovered after it was 
made may make a motion in the proceeding for the relief claimed.4

§524 The Federal Courts Rules expressly empower the court, on motion, to set aside or vary an order by reason of a matter 
that arose or was discovered subsequent to the making of the order.5 The rules are not, however, a vehicle for an appeal or an 
opportunity to repair a deficient submission.6

Footnotes 
1 Kaliel v. Aherne (1946), [1946] 1 W.W.R. 461 (Alta. C.A.); Alberta (Public Trustee) v. Koblanski (1961), 34 W.W.R. 24 (Alta. 

T.D.); Kornberg v. Kornberg (1990), 43 C.P.C. (2d) 10 (Man. Q.B.); reversed in part (1990), 1990 CarswellMan 241 (Man. C.A.); 
leave to appeal refused (1991), 1991 CarswellMan 61 (S.C.C.) (court refusing reconsideration where new evidence merely 
confirming earlier decision); Fouracres v. Taylor (1996), 49 C.P.C. (3d) 313 (B.C. S.C. [In Chambers]) (court’s inherent 
jurisdiction to reopen case in light of new evidence to be used sparingly, particularly where matter tried by judge and jury; 
defendants failing to show probable miscarriage of justice without re-hearing or that evidence would probably have changed trial 
outcome; evidence available before trial had defendants exercised ordinary diligence); Apotex Fermentation Inc. v. Novopharm 
Ltd. (1995), [1996] 2 W.W.R. 346 (Man. Q.B.). 

2 Alberta (Public Trustee) v. Koblanski (1961), 34 W.W.R. 24 (Alta. T.D.) (plaintiff failing to show evidence of conclusive nature 
and not discoverable by due diligence); Barker v. Nofield (1957), 24 W.W.R. 157 (B.C. Co. Ct.) (application dismissed where no 
material filed to explain why evidence not available at trial); National Arts Services Corp. v. Bank of British Columbia (1981), 16 
Alta. L.R. (2d) 111 (Alta. Q.B.) (failure to discover evidence due more to inattention than inability; evidence not incontrovertible); 
Bains v. Bhandar (2000), 80 B.C.L.R. (3d) 1 (B.C. C.A.); leave to appeal refused (2001), 269 N.R. 206 (note) (S.C.C.) (plaintiff, 
defendant and third party involved in joint venture which failed; during course of number of lawsuits between parties and others, 
settlement agreement entered into between defendant and accountant who worked for joint venture providing accountant not to 
actively assist plaintiff in defendant’s action against plaintiff for fraudulent misrepresentation; defendant successful in action; 
plaintiff bringing action to set aside judgment on grounds defendant concealing evidence and misleading court after plaintiff
discovering terms of agreement; plaintiff failing to establish deliberate concealment of material evidence; question not what 
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plaintiff knew, but what plaintiff ought to have known; plaintiff aware agreement existed and had concern about potential impact 
on accountant as witness, but not actively taking steps to pursue disclosure; plaintiff failing to meet onus of showing due diligence 
in pursuing and ascertaining terms of agreement in timely manner). 

3 de Lamprecht v. de Lamprecht (1935), 54 B.C.R. 332 (B.C. S.C.) (plaintiff’s action dismissed at trial for failure to prove 
consideration for alleged contract; application to adduce fresh evidence after judgment delivered but before judgment entered
dismissed where due diligence not shown); Luscar Ltd. v. Pembina Resources Ltd. (1992), 2 Alta. L.R. (3d) 157 (Alta. Q.B.); D.K. 
Investments Ltd. v. S.W.S. Investments Ltd. (1990), 44 B.C.L.R. (2d) 1 (B.C. C.A.) (factors to be considered on issue of due 
diligence); Hill v. Hill (2016), 2016 ABCA 49 (Alta. C.A.); leave to appeal refused (2016), 2016 CarswellAlta 1752 (S.C.C.) (very 
high threshold for materiality to set judgment aside on basis of new evidence alone; new evidence must be incontrovertible, and 
must, on its face, give rise to conclusion that result would have been different had it been adduced at trial); see also Loughlin v. 
Hargrove (1983), 53 B.C.L.R. 342 (B.C. C.A.) (order to proceed as though no defence filed; defendant applying to set aside order 
when documents difficult to obtain becoming available; order set aside). 

4 Manitoba Court of Queen’s Bench Rules, Man. Reg. 553/88, R. 59.06(2); Wong v. Grant Mitchell Law Corp. (2016), 2016 MBCA 
65 (Man. C.A.); leave to appeal refused (2017), 2017 CarswellMan 53 (S.C.C.) (rule not intended as back door appeal of merits of 
unfavourable decision). 

5 Federal Courts Rules [title re-en. SOR/2004-283, s. 1], SOR/98-106, R. 399(2); Peerless Lake Indian Band v. Canada (Minister of 
Indian Affairs & Northern Development) (2002), 2002 FCT 642 (Fed. T.D.); Metro-Can Construction Ltd. v. R. (2001), 203 D.L.R. 
(4th) 741 (Fed. C.A.) (subsequent decisions of higher court in separate cases not constituting “new matter”); Del Zotto v. Minister 
of National Revenue (2000), 181 F.T.R. 168 (Fed. T.D.) (inappropriate for proceedings for review of decision based on new facts 
to go forward at same time as hearing of appeal; appellate court quite capable of admitting newly discovered facts into evidence). 

6 Phillip v. Canada (Minister of Citizenship & Immigration) (2008), 2008 CarswellNat 296 (F.C.). 
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